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Mr Bernd Lange, Mr Pier Antonio Panzeri, Members of the European 

Parliament, distinguished experts, ladies and gentlemen,  

 

It is an honour for me to speak at this Joint Hearing on “Business and Human 

Rights in EU External Policies: Due Diligence, Non-financial Reporting and 

Access to Remedies”.  I would like to thank Mr Panzeri, Chair of the 

Subcommittee on Human Rights, for inviting the UN Working Group on 

Business and Human Rights to participate in this hearing. 

 

Today I will share my views about the role of EU member countries in 

implementing the UN Guiding Principles on Business and Human Rights 

(UNGPs) with special reference to access to effective remedies.  I will first 

articulate what an effective remedy should mean in relation to business-related 

human rights abuses, and then outline the multi-facet role of states in realising 

the goal of providing effective remedies.  

 

As you may recall, the UNGPs were unanimously endorsed by the Human 

Rights Council in June 2011.  Since their endorsement about six years ago, the 

UNGPs have received impressive uptake by states, intergovernmental 

organisations, national human rights institutions, business enterprises, industry 

associations, and civil society organisations.   

 

However, despite such an impressive support for the UNGPs from almost all 

stakeholders, affected individuals and communities continue to struggle in 

seeking effective remedies and holding corporate actors accountable for human 

rights abuses.  This unsatisfactory state of affairs should be addressed as a 

matter of priority, and states have a central role in achieving this goal.  

 

Rights without remedies do not mean much in practice.  The UNGPs stress the 

important role of states in realising effective remedy for rights-holders, and 

provide a range of remedial mechanisms.  But what is an effective remedy?  

Although the UNGPs stipulate effectiveness criteria for non-judicial grievance 
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mechanisms, they do not provide a definition of an effective remedy.  In my 

view, we should have regard to the concept of the right to an effective remedy 

under international human rights law.  In order to be effective, remedies should 

be accessible, affordable, adequate and timely.  Remedies should also combine 

preventive, redressive and deterrent elements.   

 

Three additional factors deserve attention.  First, the rights-holders should 

remain central to any provision of effective remedy in cases of business-related 

human rights abuses.  This would mean, among others, that remedies respond to 

the experiences and expectations of the rights-holders.  It is worth remembering 

that experiences and expectations of all rights-holders may be not be identical.  

For instance, children, women, migrant workers, indigenous peoples and people 

with disabilities do experience corporate human rights abuses in unique ways.  

They may also have special expectations in terms of what an effective remedy 

means for them.  Therefore, mechanisms aimed providing remedies should be 

sensitive to this aspect.  

 

Second, the access to effective remedy should not be seen merely as a Pillar III 

issue.  Rather, the access to effective remedy should become an “all-pervasive 

lens” to inform all measures taken by states under Pillar I and by business 

enterprises under Pillar II.  To illustrate, if business enterprises continuously 

conduct an effective human rights due diligence by following all the steps 

contemplated by the UNGPs, this would allow them to modify their business 

operations and in turn offer preventive remedies by pre-empting certain human 

rights violations from occurring in the first place.  

 

Third, since realising human rights is a collective global goal and corporations 

operate across borders, states should consider providing remedies not merely for 

violations taking place within their respective territorial boundaries.  The case 

for providing access to remedies for abuses occurring outside a state’s territory 

would be stronger if the abuses are caused, contributed to, or directly linked to a 

business enterprise domiciled in such a state.  The Brussels I regulation already 

secures this position in the EU.   

 

However, the EU member countries should also consider providing access to 

remedies at a lower threshold than domicile if securing effective remedies is 

unrealistic in other countries where the abuses took place, or if the abuses 

breach jus cogens norms of international human rights law.  Both the 2016 

Council of Europe Recommendation as well as the 2017 Opinion of the EU 

Agency for Fundamental Rights stress the need for the EU member countries to 

provide forum to redress harms occurring outside the EU.      
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Ladies and gentlemen, let me now outline the multi-facet role of states in 

strengthening access to effective remedies in cases of business-related human 

rights abuses.  States should at least perform three types of functions in relation 

to access to effective remedy: they should enable access to remedial 

mechanisms, empower rights-holders, and enforce remedies obtained by the 

victims of corporate human rights violations.  

 

The enabling role will require states to establish independent and well-resourced 

judicial as well as non-judicial mechanisms which can be accessed by the 

victims of business-related human rights abuses without much economic burden 

or fear of personal safety.  The importance of effective judicial mechanisms 

cannot be over-emphasised, because non-judicial and other non-state-based 

remedial mechanisms tend to work better under the shadow of robust judicial 

mechanisms.  Moreover, states should try to minimise multiple legal, practical 

and procedural barriers in accessing or enforcing judicial remedies.  The 

OHCHR’s June 2016 report provides useful recommendations as to how this 

can be done.  We should also see the current process of negotiating a legally 

binding international instrument in this context. 

 

However, merely enabling access to remedial mechanisms will not suffice.  The 

rights-holders face a significant asymmetry of power in holding powerful 

corporations accountable.  States should, therefore, empower the rights-holders 

to ensure a level playing field in a battle for justice between two unequal players.  

I will mention two empowering tools that can be utilised by states.  First of all, 

states should require businesses to disclose information about their corporate 

structures, supply chains and human rights impact assessments.  Disclosure and 

transparency regulations can provide the victims of corporate human rights 

abuses vital information needed to pursue litigation or reach a fair out-of-court 

settlement.  Secondly, states should preserve space for civil society 

organisations and human rights defenders to assist victims of corporate human 

rights abuses in their quest for justice.  

 

States also have a key role in enforcing remedies obtained by individuals and 

communities adversely affected by business enterprises.  Apart from creating 

stronger incentives and disincentives for securing compliance with judicial 

orders and private settlements at the domestic level, this would require greater 

mutual cooperation and assistance amongst states to enforce remedial orders of 

a transnational character.  The forthcoming June 2017 report of the UN 

Working Group on Business and Human Rights will provide further guidance to 

states on how this could be done.  
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It seems, however, that states have not yet shown leadership on the front of 

providing victims of corporate human rights abuses an effective remedy.  The 

access to remedy component is perhaps the weakest link in all the thirteen 

national action plans that have been released so far, including those by the EU 

member states.  All states should take the word “action” in national action plans 

more seriously, especially in relation to overcoming barriers in access to 

effective remedies for the victims of business-related human rights abuses.  

 

At this challenging time for human rights globally, the leadership on the part of 

the EU member states is much more needed.  The EU states should not only 

lead by example internally, but also encourage other states to respond 

effectively to human rights violations by businesses.  More attention should be 

given to building capacity, nurturing peer learning, fostering collaborative 

actions at regional and international levels, and promoting integration of 

business respect for human rights within the Sustainable Development Goals.  

 

Let me conclude by saying that the game of “hide and seek” in the field of 

business and human rights is coming to an end for both states and business 

enterprises, because business as usual may no longer work.  Both states and 

corporations will be under pressure from several quarters to deliver on what 

they have promised in terms of implementing the UNGPs.  My forecast is that 

there will be increasing focus on realising remedy for rights-holders in coming 

years, and the availability of effective remedies will be used to differentiate 

“talkers” from “walkers” in the business and human rights field.       

 

Thank you very much for your kind attention.   


